


Refund Point Operator Acknowledgement
This Sample Agreement is intended as a guide only to demonstrates an approach that satisfies compliance to Regulation 4E(1)(c) of the Waste Avoidance and Resource Recovery (Container Deposit Scheme) Regulations 2019 (WA). 
The provision of this Sample Agreement does not constitute legal or commercial advice. WA Return Recycle Renew Ltd (WARRRL) and its associates assumes no responsibility or liability for any loss or damage whatsoever arising out of or in connection to this Sample Agreement. You should always consider your own circumstances and seek appropriate professional legal advice prior to entering into any agreement.
There is no obligation for a Refund Point Operator to seek permission from WARRRL to use, modify or copy from this Sample Agreement. 
WARRRL is under no obligation to review, advise on or approve Operators Bulk Claim Arrangement templates or any existing commercial agreements.


Bulk Claim Arrangement and Services Agreement	Comment by Author: You can customise by adding your entity header/footers

Parties:

	Operator:
	Name:  	[insert]

	 
	Address:
	[insert]

	
	Contact Person:
	[insert]

	
	Email:
	[insert]

	
	
	

	Client:
	Name:  	[insert]

	 
	Address:
	[insert]

	
	Contact Person:
	[insert]

	
	Email:
	[insert]



[bookmark: _Toc505350446]1.	Definitions
In this agreement, words and expressions have the same meanings as are respectively assigned to them in the terms and conditions annexed to this agreement as Annexure A.
2.	Agreement
In consideration for and subject to the performance of the Client's Obligations, the Operator agrees to:	Comment by Author: Language to this effect is intended to satisfy Regulation 4E and create a clear agreement.
Do you have this in place in your existing commercial agreements?
(a)	accept claims for refund amounts for bulk quantities of empty containers from the Client; and 
(b)	provide the Client with the Operator Services,
for the Agreement Term on the terms and conditions set out in the Agreement. 

Agreement Details
	Operator Services	Comment by Author: The T&Cs does not include language on how you will perform the services other than Clause 5 which covers general compliance to the Act and all applicable laws in carrying out your obligations under this agreement. 

Consider including at a minimum how the Refund Amount will be paid. 

When drafting the Operator Services, remember that you are bound to the obligations in the Refund Point Agreement. Do not include obligations which may put you in breach of the Refund Point Agreement!
	[INSERT e.g. provision of bins (which will remain the property of the Operator) at specified locations, collection frequency, provision of marketing material etc.) or if none, "Not Applicable"]

	Other Client Obligations	Comment by Author: A base list of Client Obligations is included in Clause 3 of the T&Cs. E.g. ensuring containers are empty and whole.

Use this section Other Client Obligations to include any additional obligations.
	[INSERT e.g. pre-sorting containers into material types, providing access to its premises to allow the Operator to perform the Operator Services, or if there are no additional obligations to those set out in clause 3 of the Terms,  "Not Applicable"]

	Services Fees	Comment by Author: The T&Cs do not include specifics on how your service fee should operate other than imposing an obligation on the client to pay the Service Fees in accordance with what is in this table. 

Consider - How much will you charge? When and how will you invoice? 

You do not need to charge a Service Fee however in any case, consider including language which allows you to review the service fee at a point in time and recoup costs for excessive contamination. 
	[INSERT amount/manner of calculation and timing/means of payment, or if none, "Not Applicable"]






Executed as an agreement:


	[bookmark: Exec]Executed for and on behalf of #[Insert name and ABN/ACN of Operator]# by its representative in the presence of:
	
	

	

Signature of witness
	
	

Signature of representative

	

Full name of witness (print)
	
	

Full name of representative (print)

	

Address of witness (print)
	
	 

	

Date
	
	 





	Executed for and on behalf of #[Insert name and ABN/ACN of Client]# by its representative in the presence of:
	
	

	

Signature of witness
	
	

Signature of representative	Comment by Author: Ensure this agreement is signed by someone who is authorised by the client.  


	

Full name of witness (print)
	
	

Full name of representative (print)

	

Address of witness (print)
	
	 

	

Date
	
	 






Annexure A - Terms & Conditions
Definitions
In these terms and conditions each of the following terms has the meaning ascribed to it in the Waste Avoidance and Resource Recovery Act 2007 (WA) or the Regulations (as applicable): 'appointed day', 'approved beverage product', 'bale', 'beverage product', 'bulk claim arrangement', 'bulk quantity', 'container', 'refund amount', 'refund point operator', 'relevant beverage product' and 'State'.  In addition, in these terms and conditions:	Comment by Author: To keep things short and simple, this pro forma refers the definitions in the Act and Regulations. 
Act means the Waste Avoidance and Resource Recovery Act 2007 (WA) and includes the Regulations and all other delegated legislation made under it, together with all amendments, consolidations, replacements or re‑enactments of any of them;
Agreement means the agreement described in clause 2;
Agreement Details means the details set out in the section of the Formal Instrument headed ‘Agreement Details’;
Agreement Term means the period commencing the date of execution of the Formal Instrument and continuing until the Agreement terminated in accordance with clause 7;	Comment by Author: You can elect to enter a specific Agreement Term by changing this definition.
Business Day means a day on which banks are open for business in Perth, Western Australia excluding a Saturday, Sunday or public holiday in that city;
Client means the person described as such in the Formal Instrument;
Client Obligations means the obligations of the Client described in clause 3;
Contaminated Container has the meaning ascribed to it in regulation 4C(1) of the Regulations 
Formal Instrument means the document executed by the parties to which these Terms are annexed; 
Operator means the person described as such in the Formal Instrument;
Operator's Property means any bins or other property provided by the Operator to the Client as part of the Operator Services; 
Operator Services means the services described as such in the Agreement Details;
Other Client Obligations means the obligations of the Client described as such in the Agreement Details;
Regulations means the Waste Avoidance and Resource Recovery (container Deposit Scheme) Regulations 2019 (WA); 
Scheme means the container deposit scheme established by Part 5A of the Act; 
Services Fees means the fees described as such in the Formal Instrument; and
[bookmark: _Ref46145938]Terms means these terms and conditions. 
[bookmark: _Ref46158450]Agreement
[bookmark: _Ref511829396]The Agreement comprises the Formal Instrument and these Terms.
The parties acknowledge and agree the Agreement is intended to be a bulk claim arrangement for the purpose of regulation 4E of the Regulations.	Comment by Author: A clear statement of acknowledgement and agreement that this agreement is intended to satisfy Regulation 4E. 
Do you have this in place in your existing commercial agreements?
 
[bookmark: _Ref45893977]Client Obligations
During the Agreement Term, the Client must:
not breach any of the warranties in clause 4;
not, by any act or omission of the Client, or persons in respect of whom the Client is vicariously liable, cause the Operator to contravene the Act or other applicable law;
comply with the Act and all other applicable laws in carrying out its obligations and exercising its rights under the Agreement;
ensure that each container delivered by the Client to the Operator under the Agreement is:
empty; 
whole; 
not a Contaminated Container;  
able to be ascertained as the relevant beverage product by the Operator; and
in such a condition that the Operator is reasonably able to confirm that it is a container;
pay the Services Fees (if any) at the times and in the manner specified in the Agreement Details; and
perform the Other Client Obligations (if any). 
[bookmark: _DV_M81][bookmark: _Ref45897017]Client warranties	Comment by Author: This clause of the T&Cs is essential in order to satisfy regulation 4E of the Regulations. 

If you have existing commercial agreements which do not have these warranties then consider varying the terms. In the absence of these warranties your client will need to sign a Container Declaration each transaction.
[bookmark: _Ref511827025]In accordance with the requirements of regulation 4E(1)(c) of the Regulations, in relation to all containers delivered by the Client to the Operator under the Agreement, the Client warrants to the Operator:
that the containers were collected in the State for the purpose of claiming the refund amount under the Scheme; and
that the Client reasonably believes that: 
all of the containers were first supplied in the State on or after the appointed day for section 47E of the Act; and
the relevant beverage product in relation to each container is an approved beverage product; and
a refund amount has not previously been paid for any container; and
none of the containers are or were part of a bale.
Operator Obligations
During the Agreement Term, the Operator must comply with the Act and all other applicable laws in carrying out its obligations and exercising its rights under the Agreement.  
Operator's Property 
The Client acknowledges and agrees that: 
the Operator's Property remains the property of the Operator at all times; and
the Client must pay the Operator on demand for the costs of repairing or replacing (as applicable) any of the Operator's Property that is stolen, lost or damaged while in the Client's possession or control.
[bookmark: _Ref362358284]Termination
[bookmark: _Ref508201644][bookmark: _Ref368398082]Either party may terminate the Agreement: 
if the other party commits a breach of the Agreement which is capable of being remedied and fails to remedy that breach within 5 Business Days of being requested to do so by the other party by notice in writing; or
if the other party commits a breach of the Agreement which is not capable of being remedied and is given a notice of termination on the basis of that breach within 5 Business Days of the breach occurring; or
for convenience, by giving not less than 10 Business Days' notice to the other party.	Comment by Author: Means having no reason/justification, such as terminating due to breach. 
The Agreement will automatically terminate if the Operator ceases to be a refund point operator.
[bookmark: _Ref368431427]Termination or expiry of the Agreement, however it may occur, does not prejudice any claim that either party may have against the other under the Agreement as at the date of termination.
Notices
A notice under the Agreement must be in writing and:
delivered by hand or sent by post; or
sent by email, or as an attachment to an email, 
to the address of the recipient party set out in the Formal Instrument or as otherwise most recently notified by the recipient party to the party giving the notice.
A notice is deemed to be given and received:
if delivered by hand, on the day of delivery;
if sent by post, on the sixth Business Day after posting; or
if sent by email, when sent, unless the sender receives notification within 24 hours of sending from its or the recipient’s email server that the email is undeliverable, was not delivered or the recipient is out of the office. 
General	Comment by Author: What additional requirements does your entity want or require as mandatory? 

For instance, some entities may need language in all of its contracts that relate to confidentiality, indemnities, and consequential loss. 
The Agreement states all of the express terms of the agreement between the parties, and supersedes all prior discussions, negotiations, understandings and agreements, in respect of its subject matter.  
A waiver of a right, remedy or power under the Agreement must be in writing and signed by the party giving the waiver. 
The Agreement is governed by the law in force in Western Australia. The parties submit to the non-exclusive jurisdiction of the courts exercising jurisdiction in Western Australia, and any court that may hear appeals from any of those courts, for any proceedings in connection with the Agreement. 
A variation of any term of the Agreement will be of no force or effect unless it is in writing and signed by each of the parties.
[bookmark: _Ref297633801][bookmark: _Ref297892178][bookmark: _Ref298233579]If the Client comprises two or more persons, each of those persons is jointly and severally liable under the Agreement.
Neither party may assign or otherwise transfer any of its rights under the Agreement to any other person without the other party's prior written consent.  
Error! Unknown document property name.
Error! Unknown document property name.
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